
TITLE IX SEXUAL HARASSMENT DECISION MAKER TRAINING OUTLINE 
Fall 2020 Version 
By: Brian Dennison, Assistant School Board Attorney SCCPSS 
(Note: This Guidance is for SCCPSS and is not intended for for use by other districts) 

I. Title IX Introduction from General Training Material 

(Watch OCR training videos.) 


II. Review of Relevant Policies, Regulations and Forms 

This portion of the training consists of a review of the District’s sexual harassment policies, 
regulations and forms. 


III. Aspects of Impartiality   

A Decision Maker maintains impartiality by avoiding bias, conflicts of interest and the pre-
judgment of facts.


A. Bias 

Being impartial means being free of bias that could influence the investigative process and 
findings.  


The following questions and answers offer practical guidance to addressing bias. 


Q: Can I be free from bias for the school board if I am paid by the school board? 

In most instances a sexual harassment complaint will concern the acts an individual or a small 
number of individuals.  Normally the matter will not entail a claim of system-wide harassment 
that was allowed or fostered by the District.  Thus, in most instances an investigation can be 
conducted without any sense of an obligation to protect the District.   


With respect to the District, a key to avoiding liability and litigation exposure is by property and 
adequately addressing claims of harassment and discrimination.  It is in the best interest of the 
the District for investigators to conduct a diligent and thorough investigation.  Covering up or 
disregarding facts and reports that raise concerns is not helpful to the District. 


Q: What about personal bias?  

There are scenarios where a particular District employee could be biased.  You may have gone 
through experiences that result in certain biases. Perhaps you or someone close to you was 
the victim sexual harassment that is similar to the alleged pattern of harassment you have been 
assigned to investigate.  If you believe that a personal experience prevents you from being 
impartial in your investigation, you should notify the Title IX Coordinator about your concern. 


Your relationships may also be a source of personal bias.  For example, you may have a close 
relationship with a complainant or respondent.  Or you could be supervised by a complainant 
or respondent.  These relational examples of potential bias are also pertinent to the issue of 
avoiding conflicts of interests.


Another possible item of concern is when an investigator or decision maker has served in the 
role of an advocate for a complainant or respondent in a formal investigation. 
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Individuals soul not be disqualified merely because they have a history of working on matters 
involving sexual violence, sexual harassment and sexual abuse.  Individuals with such 
experience are often the most qualified parties to investigate and make decisions in a Title IX 
complaint process.  


Q. What about the appearance of bias? 


The District is primarily concerned about actual bias as opposed to the appearance of bias.  
However, it is important to avoid the appearance of bias as well in order to foster and maintain 
the trust of District stakeholders.


You may have left a “footprint” on social media that could be interpreted as showing a 
particular form of bias that could impact your ability to be impartial in a particular scenario.  
You should self-assess how you have presented yourself on social media and other public 
forums.  You should advise the District if you have make public assertions that could be used 
to prove your bias against a party in a particular investigation.  


Q: How do I know when I am too biased to serve as a Decision Maker? 

The Department of Education provides the following guidance on this issue: 


“Whether bias exists requires examination of the particular facts of a situation and the 
Department encourages recipients to apply an objective (whether a reasonable person would 
believe bias exists), common sense approach to evaluating whether a particular person serving 
in a Title IX role is biased, exercising caution not to apply generalizations that might 
unreasonably conclude that bias exists...bearing in mind that the very training required by 
106.45(b)(1)(iii) is intended to provide Title IX personnel with the tools needed to serve 
impartially and without bias such that the prior professional experience of a person whom a 
recipient would like to have in a Title IX role need not disqualify the person from obtaining the 
requisite training to serve impartially in a Title IX role.”


Q: Are there traits and backgrounds that should not be considered as grounds for 
impermissible bias or impartiality? 


Bias should not be used to “weed out” those who are professionally and personally engaged 
with combatting discrimination and abuse. The Department of Education provides examples of 
backgrounds and traits that should not disqualify an individual on the basis of impartiality: “For 
example, assuming that all self-professed feminists, or self-described survivors, are biased 
against men, or that a male is incapable of being sensitive to women, or that prior work as a 
victim advocate, or as a defense attorney, renders the person biased for or against 
complainants or respondents.”


Bias should not be established or raised based solely on prior decisions or findings in 
investigative or adjudicative roles.  Per the Department of Education “the mere fact that a 
certain number of outcomes result in determinations of responsibility, or non-responsibility, 
does not necessarily indicate bias.”


Having a background that includes relevant scientific and social science knowledge is not bias.  
An example here would be having knowledge about peer reviewed scientific research regarding 
the impact of trauma on a child’s reporting and recollecting experiences of sexual abuse.
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Having demonstrated compassion or consideration for the challenges faced by marginalized 
groups is not bias.  However, the Decision Maker should not be swayed by prejudice, 
sympathy, or a personal view.


B. Conflicts of Interest 

Decision-Makers “may not have a conflict of interest or bias for or against complainants or 
respondents generally or an individual complainant or respondent” [34 CFR 106.45(b)(1)(iii)]


Q: Are there structural protections in place to protect against conflicts of interest in the sexual 
harassment complaint process?  

The fact that the Decision Maker cannot be the complaint investigator or a Title I Coordinator is 
a structural design in the Title IX formal complaint process that helps to avoid conflicts of 
interest. 


Q: Is it a conflict of interest to use SCCPSS staff to conduct SCCPSS Title IX sexual 
harassment investigations or serve as a decision maker?  


The mere fact that an SCCPSS employee is serving in the role of investigator or decision maker 
in a District matter is not a conflict of interest.  However, an employee’s particular roles or 
experience could present a disqualifying conflict of interest. 


For example, there could be a scenario where upper management is alleged to be complicit in 
sexual harassment in a systemic manner.  The District has an Internal Audit Department which 
has a level of independence from the District in that it reports to the Board as opposed to the 
Superintendent.  It is possible that certain investigations or aspect of investigations might best 
be conducted by the Internal Audit Department to ensure the avoidance of any conflict of 
interest.  


In addition, it is important that Title IX Investigators and Decision Makers not combine 
administrative and investigative roles.  For example, the investigator should not the manager or 
administrator who is responsible for the people and processes they are investigating.


Q: Do appearances of a conflict of interest matter? 


As is the case with bias, it is important to avoid the appearance of a conflict of interest when 
possible.    


C.  Pre-Judgment of Facts 

The Decision Maker must keep an open mind until all evidence has been heard.  It is critical not 
to arrive at any set judgment, opinion, conclusion or belief about any matter until considering 
all the permissible and relevant evidence.


Key practices for avoiding pre-judgment are to: 


• Avoiding bias and ensuring impartiality

• Choosing not to believing one party over the other based on their status as the complainant 

or respondent 

• Keeping an open mind

• Not assuming facts or the intentions/motivations of others 

• Actively listening to and reviewing all the facts presented
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III. Key Areas of Awareness in the Context of Sexual Harassment Determinations 

A.  Stereotypes  
 

Holding to sexual stereotypes can affect one’s judgment.  It is important not to allow any 
sexual stereotypes you may have to influence your investigative approach or findings 


The following are examples of sex stereotypes that you should NOT allow to driver or influence 
your investigative approach or findings:

• Women have regret about sex and lie about sexual assaults 

• Men are sexually aggressive or likely to perpetrate sexual assault


(Our culture is full of sexual stereotypes; There are too many to list.)


Sexual stereotypes are widely held regarding members of the LGBTQ community. 


Sexual stereotypes can vary based on related racial, cultural and ethnic stereotypes.  


B.  Implicit Bias 

According to the Kirwan Institute for the Study of Race and Ethnicity at Ohio State University: 


(I)mplicit bias refers to the attitudes or stereotypes that affect our understanding, actions, and 
decisions in an unconscious manner.  These biases, which encompass both favorable and 
unfavorable assessments, are activated involuntarily and without an individual’s awareness or 
intentional control.  Residing deep in the subconscious, these biases are different from known 
biases that individuals may choose to conceal for the purposes of social and/or political 
correctness.  Rather, implicit biases are not accessible through introspection. 

The implicit associations we harbor in our subconscious cause us to have feelings and attitudes 
about other people based on characteristics such as race, ethnicity, age, and appearance.  
These associations develop over the course of a lifetime beginning at a very early age through 
exposure to direct and indirect messages.  In addition to early life experiences, the media and 
news programming are often-cited origins of implicit associations. 

The Kirwan institute lists the following key characteristics of implicit bias: 


• Implicit biases are pervasive.  Everyone possesses them, even people with avowed 
commitments to impartiality such as judges. 

• Implicit and explicit biases are related but distinct mental constructs.  They are not mutually 
exclusive and may even reinforce each other. 

• The implicit associations we hold do not necessarily align with our declared beliefs or even 
reflect stances we would explicitly endorse. 

• We generally tend to hold implicit biases that favor our own ingroup, though research has 
shown that we can still hold implicit biases against our ingroup. 

• Implicit biases are malleable.  Our brains are incredibly complex, and the implicit associations 
that we have formed can be gradually unlearned through a variety of debiasing techniques. 
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The key point here is that you need to be aware that you have implicit biases and you need to 
be vigilant not to allow those biases to drive your investigative approach and outcomes.  Being 
self-aware and proactive is important to minimize the impact of implicit bias. 


C.  Trauma Awareness 

Trauma affects the way the brain encodes and decodes memories of what occurred.  

Trauma tends to cause three type initial responses: fight, flight, or freeze


The following can result from Trauma

• Delayed reporting

• Difficulty remembering specifics (could also be due to drugs/alcohol)

• Reluctant reporting

• Remaining in a relationship or living arrangement with an abusive individual

• Being calm and composed after an assault

• Failing to identify the accused

• Counterintuitive and surprising responses


Note that all parties to an investigation may have experienced trauma and that trauma may be 
unrelated the the subject of the investigation. 


A wide variety of responses are normal for a victim of trauma (e.g., calm, hysterical, angry, in 
denial, detached, withdrawn, or in shock) – don’t make assumptions about how they “should 
act”


Do not assume that because there are signs of trauma, the trauma was caused by the 
respondent.


Do not assume that nothing happened just because there are not signs of trauma.

 

D.  Appreciating Facts About Rape 

• Most rapes are committed by perpetrators that know their victims

• Rapes can happen in a committed relationship

• Rapes can happen between individuals of any gender

• Victims of intimate partner violence may return to their perpetrator for a variety of reasons 

that may not seem rational to outsiders looking in

• Drug-facilitated sexual assault is common, and the most common drug used is alcohol

• Being under the influence of drugs and alcohol doesn’t excuse a perpetrator’s own behavior


E.  Understanding Delay and Non-Reporting Sexual Assault and Harassment Promptly? 

There are many reasons that survivors of sexual violence do not report instances of 
abuse.  Reasons include:  

• A personal relationship with the offender

• Fear of retaliation or reprisal

• Fear of not being believed

• Belief that reporting will make no difference

• Feel that the abuse was not “serious enough” to report

• Want to avoid involvement in criminal proceedings

• Do not want the offender to get into trouble

• Do not want others to know about it
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• Do not think they can prove the abuse

• Unsure about the intentions of the abuser


F. Addressing Issues of Consent 

The issue of consent as a defense to sexual harassment is a major issue in university and 
college level Title IX investigations.  The issue of consent is not as common in the context of 
K-12 sexual harassment scenarios, but it can arise from time to time.  


Any consent to sexual activity must be voluntary.  Consent is lacking when a person uses 
physical force, threats of physical force, physically intimidating behavior, or coercion to engage 
in sexual activity. 


Consider if the issue of consent is relevant to the complaint.  In Georgia 16 is the youngest age 
that someone can consent to sexual activity.  In addition, there can be an abuse of power or 
role in school settings that cuts against any assertion of consent.  


Any consent must be knowing.  Some individuals over the age of 16 do not have the capacity 
to consent to sexual activity based on their mental or physical condition.  


Consent should be clear based on words or actions.  Silence or failure to resist does not 
constitute consent.


Consent to sexual activity may be withdrawn and consent to one sexual activity should not be 
considered to be consent for all sexual activities.  Similarly, previous consent does not 
constitute consent for future activities.

 

Examples of Relevant Questions When Consent is at Issue: 

• Who took off what clothes?

• Who initiated physical contact?

• Who touched who where?

• What did complainant say to you and/or what actions did they take to show consent?

• How did you know they wanted to have sex?


G.   Differences Can Matter 

Be aware of the potential impact of differences in:

• Cultural backgrounds

• Learned responses

• Age, gender, race, religion, height/weight, strength

• Adverse childhood experiences


IV. Addressing and Overcoming Barriers to Participation 

It is important to be aware of barriers that can prevent parties and witnesses from participating 
in the investigative and formal grievance process.  Below are two key potential barriers that 
need to be addressed proactively.


A. Disabilities 

Be mindful of the importance of accommodating persons with disabilities and to enable them 
to meaningful participate and contribute to the investigation process. 
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B. Langauge Barriers 

Language barriers should not prevent meaningful participation investigative processes and 
hearings.  Translators should be utilized when necessary to enable and facilitate participation 
by complainants, respondents and witnesses.  


IV.  Elements to be Established as Determined by the Decision Maker 

The elements that need to be established in a given grievance proceeding depend on the 
particular type(s) of sexual harassment at issue.  Below are elements that will need to be 
established to make a finding of sexual harassment depending on what has been alleged. 


A. Elements of Quid Pro Quo Sexual Harassment 

• Unwelcome Conduct

• On the Basis of Sex

• By a District Employee

• That Conditions the provision of an aid, benefit, or service of the recipient on an individual’s 

participation in sexual conduct  
 
Source: 34 C.F.R. 106.30(a)


 

B.  Elements of Sexual Harassment Denying Access to Educational Program or Activity 

• Conduct on the basis of sex

• That is unwelcome

• That a reasonable person has determined is so severe, pervasive, and objectively offensive...

• that it effectively denies a person equal access to the recipient’s education program or 

activity 
 
Source: 34 C.F.R. 106.30(a)


C. Elements of a Criminal Act of Sexual Harassment  

Sexual Harassment can be established by proving the element of certain federal crimes that 
are covered as acts of “sexual harassment” under the Title IX regulations.  If the allegation of 
sexual harassment is based on meeting the elements of a specific criminal statute you will 
need to obtain reference the corresponding code section to track its specific elements.    

  

D. Satisfying the Jurisdictional Element of “Occurring within the Scope of Education 
Program/Activity” 

• The behavior that is the basis of the formal haring process must occur in the District’s 
“education program or activity”


• “Education program or activity” means all of the operations of the recipient [34 CFR 106.2(h)
(2)(i)]


• In the Title IX grievance context, “education program or activity” includes “locations, events, 
or circumstances over which the recipient exercised substantial control over both the 
respondent and the context in which the sexual harassment occurs.” [34 CFR 106.44(a)]


E. The Jurisdictional Element of Occurring in the United States 
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Any action of sexual harassment at issue must have occurred in the United States.   
   
V.  Relevance and the Consideration of Evidence 

A.  The Role of the Decision Maker: The Consideration of  Evidence and Relevancy 

Decision Makers are not required to be evidentiary experts.  Instead their task is to consider 
the evidence is relevant to the proceeding.


• A Decision Maker should consider all relevant evidence

• Parties are permitted to submit all relevant evidence

• Parties should be permitted to ask witnesses any relevant questions and follow-up questions. 

106.45(b)(6)(i)-(ii). This is done in written form unless there is a live hearing.  

• There are certain established exceptions to relevancy under the regulations that provide for 

the exclusion of certain evidence under the regulations.  The exceptions are discussed 
below.


The main reasons for not allowing a question will be because the question is not written in a 
manner that will elicit relevant evidence or seeks information that is otherwise protected by a 
privilege.  When a Decision Maker does not allow allow a question you need to provide a 
statement in the record that states the reason for excluding the question.


If a Decision Maker needs legal input on whether or not a question should or should not be 
allowed you can request the review and advice of legal counsel for the District. 


A Decision Maker should disregard evidence that is not relevant or that is subject to a privilege 
that was not waived.  Be careful to make sure that your finding of fact in your Written 
Determination are not based on evidence that is irrelevant or subject to an un-waived privilege.  


The Federal and Georgia rules of evidence are not applicable to formal complaint proceedings 
under Title IX. 


“The Department appreciates the opportunity to clarify here that the final regulations do not 
allow a recipient to impose rules of evidence that result in the exclusion of relevant evidence; 
the decision-maker must consider relevant evidence and must not consider irrelevant 
evidence.”


NOTE: The Decision Maker should not “weigh” relevant evidence for admission against its 
potential prejudicial effect based in a manner similar to Rule 403 of the Federal Rules of 
Evidence.  Instead otherwise relevant content is only kept out of evidence based on the 
established exceptions covered in this training if it is otherwise relevant.


B.  Evidence to be Excluded from Consideration 


Certain categories of evidence and evidence subject to recognized privileges should be 
excluded from your consideration as Decision Maker.  Those categories are as follows: 


1. A party’s medical, psychological, and similar records without voluntary written consent   

Per Regulation 106.45(b)(5)(i) when investigating a formal complaint, the School District:
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“[C]annot access, consider, disclose, or otherwise use a party’s records that are made or 
maintained by a physician, psychiatrist, psychologist, or other recognized professional or 
paraprofessional acting in the professional’s or paraprofessional’s capacity, or assisting in that 
capacity, and which are made and maintained in connection with the provision of treatment to 
the party, unless the recipient obtains that party’s voluntary, written consent to do so for a 
grievance process under this section.”


As a result, a Decision Maker should not consider the records described above as evidence 
unless they confirm the party gave voluntary permission to have the evidence submitted for 
consideration in the complaint process.


2. Educational Records Unrelated to the Facts and Circumstances of the Alleged 
Harassment 

Educational records are generally irrelevant to allegations of sexual harassment.  Examples of 
relevant educational records are records describe instances where harassment is alleged to 
have taken place or include information that tends to demonstrate means, opportunity, intent 
or motive of harassment or allegations of harassment.  The Investigator should minimize the 
scope of the disclosure of educational records in possession of the District to portions that are 
materially relevant to a particular sexual harassment dispute. 


Educational records that do not concern the facts and circumstances of the incident at issue 
are deemed non-relevant by the District as a matter of policy.  In general, the only educational 
records that would likely need to be considered as relevant evidence would be the statements, 
writings, images and videos that concern factual incidents at issue. 


Note that educational records such as IEP plans, evaluation instruments, Section 504 plans 
and counseling records share similarities with medical and psychological records.  As a general 
matter such records should not be accessed, considered, disclosed or used as evidence in a 
formal complaint concerning sexual harassment.  


3. Evidence of Past Sexual Behavior Unless it Pertains to Proving Consent 

The Title IX sexual harassment regulations generally classify evidence of past sexual behavior 
as non-relevant and non-admissible.  There are two exceptions to this rule. First, questions and 
evidence about the complainant's prior sexual behavior may be entered into evidence to prove 
that someone other than the respondent committed the conduct.  Second, specific incidents of 
the complaint's prior sexual behavior with the respondent may be offered for the purpose of 
proving consent when consent is at issue. 


4. Information subject to a legally recognized privilege 

The District’s formal grievance process must not “require, allow, rely upon, or otherwise use 
questions or evidence that constitute, or seek disclosure of, information protected under a 
legally recognized privilege, unless the person holding such privilege has waived the privilege.” 
In general, the legal privileges that protect certain information and communications are 
established under state law. 106.45(b)(1)(x)


The following is a list of privileges recognized under Georgia law:


a. Attorney-Client Privilege:  This privilege belongs solely to the client.  The scope of the 
privilege extends only to those communications that are intended to be confidential.  Generally, 
communications made in the presence of a third person are not intended to be confidential. 
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However, inadvertent or unintentional disclosures of confidential communications do not 
destroy the privilege. O.C.G.A. § 24-5-501 

b. Spousal Privilege: The privilege of confidential marital communications is permanent and 
survives the termination of the marriage.  Either spouse can claim the privilege, but only the 
spouse making the communication may waive it. O.C.G.A. § 24-5-501(a)(1) 

c. Mental Health Professional-Client Privilege: Confidential communications between the 
mental health care professional and a patient are absolutely privileged.  Mental health 
professionals under Georgia law include physicians who devotes a substantial portion of his or 
her time in the diagnosis and treatment of a mental or emotional conditions, licensed clinical 
social workers, clinical nurse specialists in psychiatric/mental health, licensed marriage and 
family therapists, licensed professional counselors, and licensed associate professional 
counselors during the psychotherapeutic relationship. O.C.G.A. §§ 24-5-501(a)(5) to (8) and 
43-39-16 

d. Accountant-Client Privilege: Georgia law recognizes an accountant client privilege. See 
O.C.G.A. § 24-5-501(a)(9) and O.C.G.A. § 43-3-29.  However, such a privilege would rarely 
come into play in a sexual harassment investigation. 

e. Clergy Privilege:  Under Georgia law “communication made by any person professing 
religious faith, seeking spiritual comfort, or seeking counseling to any Protestant minister of the 
Gospel, any priest of the Roman Catholic faith, any priest of the Greek Orthodox Catholic faith, 
any Jewish rabbi, or to any Christian or Jewish minister, by whatever name called, shall be 
deemed privileged. O.C.G.A. § 24-5-502 

f. Miscellaneous Privileges under Georgia Law:  There are other privileges recognized under 
Georgia law that are unlikely to be relevant in a sexual harassment investigation.  These 
privileges include the “state’s secrets” privilege, the informant’s privilege, the journalist’s 
privilege (a qualified privilege per O.C.G.A. § 24-5-508); the privilege afforded communications 
among jurors, and the privilege afforded to certain communications between law enforcement 
officers and their immediate families with peer counselors (O.C.G.A. § 24-5-510).  


NOTE: There is no Physician-Patient Privilege under Georgia law.  However, the limitation on 
medical and psychological records discussed above limits the significance of the absence of a 
privilege.  In addition, the federal law is known HIPAA precludes a health-care provider from 
using or disclosing “protected health information” except as permitted by its privacy 
regulations.


C.  Hearsay and the Rights to Challenge and Questions Statements Offered as Evidence 

There is no rule against the consideration of hearsay statements.  What is important is that 
parties have the opportunity to ask questions of each other and other witness concerning 
relevant statements that are submitted as evidence through interviews, written testimony or 
responses to questions.  


Constitutional concerns arise (especially the Confrontation Clause and Due Process Rights) 
when a party’s fate is determined by statements that a party does not have the opportunity to 
challenge those statements through questions and rebuttal evidence.  


You should also assess and weigh second-hand statements with an appropriate level of 
skepticism.  Indirect statements could be misstatements, the results of mishearing or the result 
of a misunderstanding.  Although there is no specific rule against hearsay, such statements 
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should not be given undue weight or consequence in your assessment of a case.  Whenever 
there is an opportunity to follow up with the declarant of a highly relevant hearsay statement 
that opportunity should be pursued in order to obtain a first hand account.  


Note: In the case of a “live” hearing the Decision Maker should not consider statements by 
parties or witnesses unless the witness is subject to cross examination.    


D. Assessing Evidence 

1. Properly Applying the Standard of Evidence 
• ALWAYS start with presumption of no violation.

• Conduct an objective evaluation of all relevant evidence, including evidence that proves or 

disproves culpability. [34 CFR 106.45(b)(1)(ii)]

• Render decisions based solely on relevant evidence obtained through the formal grievance 

process

• Then apply the preponderance of the evidence standard: Is it more likely than not true that 

the respondent engaged in the alleged misconduct?

• Consider all the evidence in total, make judgments about weight and credibility, and then 

determine whether or not the burden has been met.

• If the evidence is exactly 50/50, you do not have a preponderance.  If that is the situation, 

you have insufficient evidence to support the finding of a fact/element


2. Weighing Evidence 
• The quality of evidence is not determined by the volume of evidence or the number of 

witnesses or exhibits.

• What is important is the weight of the evidence that tends to prove the issue or issues at 

stake that is important.

• Make your decision based solely on the relevant evidence obtained

• Determine what evidence to believe, the importance of the evidence, and the conclusions to 

draw from that evidence.

• Use the preponderance of evidence standard of evidence when evaluating whether someone 

is responsible for each policy violation and ALWAYS start with presumption of no violation.

• Under the preponderance of evidence standard you must determine whether it is more likely 

than not true that the respondent engaged in the alleged misconduct.

• Consider all the relevant evidence, make judgments about weight and credibility, and then 

determine whether or not the burden of preponderance of the evidence has been met.


3. Considerations for Resolving Factual Disputes 
• Is corroborating/supporting evidence lacking where it should logically exist?

• Evidence concerning the relative credibility of the complainant/respondent

• The level of detail and consistency of factual accounts

• Lack of corroborative evidence when it should be available

• Evidence of the complainant’s reaction or behavior after the alleged harassment (may not 

manifest until later)

• Evidence about whether the complainant filed the complaint or took other action to protest 

the conduct soon after the alleged incident occurred (But Note: The failure to immediately 
complain may merely reflect a fear of retaliation or non-belief by others.)


• Other contemporaneous evidence (writings, posting, texts and conversations)

• The accuracy of testimony

• Consistencies and Inconsistencies in statements and evidence

• The quality of memory or lack of thereof 

• Evidence of bias and ulterior motives

• Implausible statements and contentions
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4. Evaluating Evidence and Matters of Credibility 
• The Regulations call for the consideration of consistency, accuracy, memory, credibility, 

implausibility, inconsistency, unreliability, ulterior motives, lack of credibility. 
Give the testimony and information of each party or witness the weight/importance that you 
believe it is entitled to receive.


• Identify conflicts in the evidence and attempt to resolve those conflicts and determine where 
the truth lies.


• You may consider the findings of the Investigator on matters of credibility.

• Consider the reasonableness or unreasonableness, or probability or improbability, of the 

testimony.

• Credibility is determined fact by fact, not witness by witness.

• The most earnest and honest witness may share information that turns out not to be true,


5. Examples of Evaluative Questions to Consider:  
• Does the witness have any motive to testify in a particular way?

• Is there any bias?

• How did the complainant react or behave after the alleged harassment?

• Were there witnesses who saw that the complainant was upset?

• Did the complainant write about the conduct and reaction to it soon after it occurred (e.g. in a 

diary, email, blog, social media post)?

• Did the complainant tell others (friends, parents) about the conduct and their reaction soon 

after it occurred?

• How soon was a complaint reported or filed after the alleged incident occurred? 


Note 1: The impact of sexual harassment may not manifest until later.


Note 2: Failure to immediately complain may merely reflect a fear of retaliation, a fear that the 
complainant may not be believed, etc. rather than that the alleged harassment did not occur.


6. Drawing Inferences 
• Indirect evidence that allows you to draw inferences is referred to in legal circles as 

“circumstantial evidence.”

• You may make inferences from indirect evidence if those inferences are warranted and 

reasonable.


V.  THE HEARING PROCESS 

A. Follow the Procedure set forth in the Protocol 

The following except from the District’s Sexual Harassment Protocol is the process that 
directly involves the Decision Maker: 

The investigator’s report and the relevant evidence it catalogues will be shared with all parties 
and the Decision Maker on the date of issue.  

The parties may submit objections to the investigator’s report any time within ten (10) business 
days from its issuance.  The objections should be made available to all parties at the time of 
submission.  Parties may submit rebuttals to objections within five (5) business days.  
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With or without a hearing, each party will have the opportunity to submit proposed questions to 
be asked of any party or witness who has had their statements quoted, included or referenced 
in the report or relevant evidence. 

If there is no hearing, the questions must be submitted in writing to the Investigator and the 
Decision Maker within ten (10) days of the issuance of the investigator’s report.   

If there is no hearing, the questions must be submitted in writing to the Investigator and the 
Decision Maker within ten (10) days of the initial sharing of the report and relevant evidence.   

If there is no hearing, the Decision Maker has five (5) business days from the expiration of the 
submission period to approve any propounded questions as appropriate and should be 
allowed.  The key determining factor is whether the questions seek relevant and non-privileged 
information.  The Decision Maker may modify questions based on concerns regarding 
relevance, privilege and the form of the question.  The Decision Maker may also submit their 
own questions for parties and witnesses at this time.  

If there is no hearing, the Investigator will make reasonable and prompt efforts to propound the 
questions approved and issued by the Decision Maker to parties and witnesses for whom the 
questions are directed.  The Investigator will use the means and method that the Investigator 
deems appropriate to seek answers.  The answers to questions that the Investigator obtains will 
be shared with the Decision Maker and the parties upon the completion of this process.    
Parties are required to answer questions that the Decision Maker has approved.  If non-party 
witnesses are unavailable or otherwise unwilling to answer questions that will be noted by the 
Investigator.   This process should be completed in twenty (20) days unless there is good cause 
to extend the time.   

If there is no hearing, the parties have five (5) business days to submit follow-up questions in 
writing to the Investigator and the Decision Maker.  The Decision Maker will have five (5) 
business days from the expiration of the submission period to approve, modify and submit their 
own follow-up questions to the Investigator.  The Investigator is then charged with making 
reasonable and prompt efforts to propound questions based as described above.  The process 
of propounding follow-up questions and obtaining responses should be completed in fourteen 
(14) days unless there is good cause to extend the time.   
    
The Decision Maker will issue a decision within ten (10) business days of the conclusion of the 
supplemental questioning process.  

B. Moderating the Written Question Process 

• Afford each party the opportunity to submit written, relevant questions that a party wants 
asked of any party or witness, provide each party with the answers, and allow for additional, 
limited follow-up questions for each party. [34 C.F.R. 106.45(b)(6)(ii)


• The Decision Maker must explain to the party proposing the questions any decision to 
exclude a question as not relevant [34 C.F.R. 106.45(b)(6)(ii)


C. Concerning Live Hearings  

• The District is not required to hold live hearings in the Title IX Sexual Harassment Formal 
Grievance Process.
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• The District does not intent to conduct live hearings for Title IX Sexual Harassment Formal 
Grievances at this time. 


• This does not excuse the District from holding subsequent live hearings as may be applicable 
for certain disciplinary actions.


• If you were to conduct a live hearing you would need to receive training on the live hearing 
process as well as any technology to be used in that process. 


• The statements of parties and witnesses that do not submit to cross examination at a live 
hearing may not be considered as the basis of a determination regarding responsibility. 


VI.  Making Decisions in an Orderly and Organized Manner 

A. The Fact Finding Process 
• List undisputed facts – what do parties agree on? = findings of fact

• List disputed facts – what do parties disagree on?

• What undisputed facts address each element?

• What disputed facts must be resolved for each element?

• Weigh the evidence for each relevant disputed fact 

• Resolve disputed facts = findings of fact


B. Assessing a Case Element by Element 
• Review the definition of each offense that has been brought in the complaint. 

• Break down the definition of each specific offense into elements by making a checklist.

• Make sure to account for all the elements stated in the language in the definition.

• If you have a preponderance of the evidence that each element is present, you have a policy 

violation.

• If you do not have a preponderance of the evidence that each element is present, you do not 

have a policy violation.

• If you have a preponderance of the evidence that one or more elements is not present, you 

do not have a policy violation.


C. Your Role as the Decision Maker 
• Don’t consider the potential impact of your decision on either party when determining if the 

charges have been proven

• Instead, focus on the allegations and whether the evidence presented is sufficient to 

persuade you that the respondent is responsible for a policy violation

• Decision-makers must avoid prejudgment of the facts at issue. [34 CFR 106.45(b)(1)(iii)


Note on Findings of Bullying:  Under SCCPSS policy you have the authority to make a finding 
regarding whether in your view an instance of bullying took place in connection with conduct 
that is the subject of the formal grievance proceeding.  This finding should not be the basis of 
any remedial decision or punishment that you prescribe in your ruling.  
 

Note of Manifestation Determinations:  Federal law provides that SCCPSS is required to 
conduct manifestation determinations prior to taking certain disciplinary actions against 
students with disabilities.  The manifestation determination process is separate for the Title IX 
sexual harassment formal complaint procedure.  It is not your responsibility as the Decision 
Maker to determine whether or not the District has complied with any requirements of the IDEA 
or Section 504. Note that the relevance or review of an educational record in a manifestation 
determination proceeding does not establish relevance in a sexual harassment proceeding.  


If you have concerns about the role that a student’s disability may have played in their 
participation acts of bullying or sexual harassment you should report that concern to the Title 
IX Coordinator who will take appropriate action by informing the Department of Specialized 
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Instruction regarding your concern. If a manifestation determination is required, it will take 
place outside of the formal complaint process.  Do not issue any finding as to whether the 
District complied or did not comply with any provisions of the IDEA or Section 504.  Such 
determinations are outside the scope of your role as Decision Maker. 

 

VII. Dismissals 

The Title IX Coordinator has the power and authority dismiss any formal Title IX harassment 
complaint process at any stage of the process.  Dismissal is required when the conduct at 
issue does not rise to the level of “sexual harassment,” does not concern an occurrence in the 
recipient’s education program or activity, or did not occur in the USA. [34 CFR 106.45(b)(3)(i)]


A Title IX Coordinator may also dismiss a formal complaint on certain discretionary grounds at 
any time in the process.  Grounds for discretionary dismissal are as follows: 

• The complainant notifies a Title IX Coordinator in writing that the complainant would like to 

withdraw the formal complaint or any allegations therein; 

• The respondent is no longer enrolled or employed by the recipient; or 

• Specific circumstances prevent the District from gathering evidence sufficient to reach a 

determination as to the formal complaint or allegations therein. 


Any discretionary dismissal requires approval by the Superintendent or Superintendent’s 
designee upon recommendation by a Title IX Coordinator. 


If at any time you come to the conclusion that the formal complaint before you should be 
dismissed based on mandatory or discretionary grounds you should notify the Title IX 
Coordinator and provide information and grounds that would support dismissal. 


The Decision Maker can make a finding that requires dismissal of any or all grounds for the 
complaint in the Written Determination.  Such a finding would be dispositive of any dismissed 
grounds excepting appeal rights.   


VIII. The Requirements of a Written Determination


The Decision Maker will issue their decision using the District’s APPENDIX C – 
DETERMINATION OF RESPONSIBILITY FORM.


The Decision Maker will apply the preponderance of evidence standard to the facts presented 
and will issue a written determination of responsibility that [106.45(b)(7)(ii): 


• Identifies the allegations that potentially constitute sexual harassment;

• Describes the District’s procedural steps taken from the receipt of the complaint to the 

determination;

• Includes findings of fact supporting the determination;

• Includes conclusions regarding application of the code of conduct or relevant conduct-based 

policies to the facts;

• Includes a statement of, and a rationale for, the result as to each allegation, including a 

determination of responsibility, any disciplinary sanctions, and whether remedies to restore or 
preserve equal access to the recipient’s education program or activity will be provided to the 
complainant; and 


• Includes procedures and permissible basis for appeals. 


Make sure to issue a reasoned and supported decision for every charge of sexual harassment 
brought in the formal compliant.  
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Remember to be aware of the legal grounds for appeals when rendering your decision.


The Written Determination is to be be shared by the District with all the parties simultaneously.  
This will be done through a Title IX Coordinator. 


IX. Disciplinary Sanctions and Remedial Measures  

The Decision Maker has the authority to issue remedial and disciplinary measures against a 
responding party in the Written Determination. 


Remedial measures may include the same actions described as supportive measures.  Such 
measures include counseling, extensions of deadlines or other course-related adjustments, 
modifications of work or class schedules, mutual restrictions on contact between the parties, 
changes in work locations, leaves of absence for employees (including administrative leave), 
increased security and monitoring of certain areas on school property, and other similar 
measures.


Remedies issued by the Decision Maker may include measures that punish or burden the 
respondent.


The imposition of long term suspensions and expulsions require a hearing process that 
satisfies the requirements of O.C.G.A. 20-2-753.  Other lesser student disciplinary measures 
can be issued without conducting a live hearing through the formal complaint process.


Lesser student disciplinary measures include a factual finding of bullying that can be 
considered as a act of bullying pursuant to O.C.G.A. 20-2-751.4 and clearance to pursue a 
long-term suspension or expulsion based on acts that consist of or amount to acts of sexual 
harassment in a disciplinary proceeding conducted in accordance with JCEB and JCEB-R. 


Other lesser student disciplinary measures that result from a completed formal complaint 
process include but are not limited to a change in educational setting, the loss of enrollment in 
a choice school or program, required participation in a counseling program, the creation of a 
behavior contract, special assignments, the loss of privileges, required acts of restitution, 
participation in detention or Saturday school, enrollment in an on-site-intervention program, 
administrative placement in another school, placement in an alternative education program 
upon the advice and recommendation of a district placement team, and loss of bus 
transportation privileges.


Employee-based disciplinary sanctions may include possible sanctions that could result and 
issue from a subsequent Fair Dismissal Act. The listing such possible sanctions does not in the 
Written Determination does not bypass or meet separate procedural requirements set forth 
under Georgia law for the imposition of certain sanctions.   


X. Possible Grounds for Appeal 

Parties to a formal complaint process have the right to appeal a determination of responsibility, 
or the District’s dismissal of a complaint or any allegations therein, for the following reasons: 


• A procedural irregularity that affected the outcome; 

• New evidence that was not reasonably available at the time of the determination and could 

affect the outcome; 
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• Conflict of interest on the part of a Title IX coordinator, investigator, or decision maker that 
affected the outcome. 


A written appeal must be filed in writing with the Office of the Superintendent within ten (10) 
days of the issuance of the Determination of Responsibility. 
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